IN THE DISTRICT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA


THE STATE OF OKLAHOMA, 

)








)





Plaintiff,

)








)

vs.





)
Case No. CF-2004-273






)
Judge P. Thomas Thornbrugh
JERRY LEE MARTEN.


)




Defendants.

)

MOTION TO EXCLUDE STATEMENTS

The Defendant, Jerry Lee Marten, by and through undersigned counsel and pursuant to the Sixth Amendment of The United States Constitution, Article 2 Section 20 of the Oklahoma Constitution and Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36 (U.S. 2004) and moves this Court to issue an order precluding the State of Oklahoma from introducing the statements of Mr. Marten’s Co-defendant, Jeannie Henderson, in Mr. Marten’s up coming trial. In Support of the Motion, counsel shows the Court the following:

PROCUDERAL BACKGROUND

The trial of this matter is currently set for May 16, 2005. Presently Mr. Marten is scheduled to be tried jointly with his co-defendant Jeannie Henderson. During the last hearing in this matter Mr. Harris indicated that it was his intention to introduce the statements of Mr. Marten’s co-defendant, Jeannie Henderson, during Mr. Marten’s upcoming trial. Counsel for Mr. Marten indicated to the Court that he would object to the introduction of Mrs. Henderson’s statements during the upcoming trial of this matter and Counsel stated that he would brief this issue so that the Court would have an opportunity to fully consider the law relevant to this issue. 
ARGUMENTS AND AUTHORITIES
In all criminal prosecutions, state as well as federal, the accused has a right, guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution, "to be confronted with the witnesses against him." U. S. Const., Amendment VI; Pointer v. Texas, 380 U. S. 400 (1965) 
"The central concern of the Confrontation Clause is to ensure the reliability of the evidence against a criminal defendant by subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact." Maryland v. Craig, 497 U. S. 836, 845 (1990). 
The Right of the accused to confront or cross-examine the witnesses against him or her is one of our most important Constitutional rights. Cross-examination is a vital part of the trial process and has been described by the United States Supreme Court as “greatest legal engine ever invented for the discovery of truth." California v. Green, 399 U. S. 149, 158 (1970).

In this case the District Attorney’s office is seeking to introduce the hearsay statements of the declarant, Ms. Henderson, which she made during a police interrogation at Mr. Marten’s trial.  
 The legal question that is present in this case is Can the district attorney’s office introduce the statements that Jeannie Henderson gave to law enforcement officials and that Mr. Marten has never had an opportunity to confront, during Mr. Marten’s upcoming trial?
The defense believes this question has been answered in the negative by the recent United States Supreme Court decision Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36 (U.S. 2004). In Crawford v. Washington the Appellant Michael Crawford was tried for assault and attempted murder. During the trial the state introduced a recorded statement that the Defendant’s wife had made during the police interrogation, as evidence to show that the stabbing was not self-defense. The defendant’s wife did not testify because she asserted Washington State’s marital privilege. Te defense objected to the introduction of the statement claiming that the introduction of the statement violated the defendant’s sixth amendment right to confrontation.  Under Ohio v. Roberts, 448 U.S. 56 the trial court admitted the statement because in the trial court’s opinion the statement bore “particularized guarantees of trustworthiness”. Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36, paragraph 111 (U.S. 2004) The Supreme Court overturned Mr. Crawford’s conviction stating;

In this case, the State admitted Sylvia’s testimonial statement against the petitioner, despite the fact that he had no opportunity to cross-examine her. That alone is sufficient to make out a violation of the Sixth Amendment. Roberts notwithstanding, we decline to mine the record in search of indicia of reliability. Where testimonial statements are at issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the constitution actually prescribes: confrontation. 

Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36, paragraph 112 (U.S. 2004)
In the Crawford decision the Supreme Court overturned the decision in Ohio v. Roberts stating;

Where testimonial evidence is at issue, however, the Sixth-Amendment  demands what the common law required: unavailability and a prior opportunity for cross-examination.  
Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36, paragraph 111 (U.S. 2004)
The Supreme Court’s ruling on this issue could not be clearer. Where testimonial hearsay evidence is at issue the Sixth Amendment requires that 2 conditions be present before that testimonial evidence can be introduced during trial. Those two conditions are first the witness must be unavailable and second the accused must have had a prior opportunity for cross-examination. 
In order to answer the question of whether The district attorney’s office introduce the statements that Jeannie Henderson gave to law enforcement officials and that Mr. Marten has never had an opportunity to confront, during Mr. Marten’s upcoming trial, it is  necessary to answer three questions. First, is the evidence the state seeks to introduce in Mr. Marten’s upcoming trial “testimonial” as defined by Crawford. Second, is Ms. Henderson unavailable as a witness in the upcoming trial and third, has Mr. Marten had a prior opportunity for cross-examination of Ms. Henderson concerning those statements.  
THE EVIDENCE THE STATE SEEKS TO INTRODUCE IS

“TESTIMONIAL” IN NATURE AS DEFINED BY THE CRAWFORD OPINION
 In the Crawford opinion the United States Supreme Court declined to give a comprehensive definition of “testimonial”. However, the Court did list three items that were certainly testimonial. 
We leave for another day any effort to spell out a comprehensive definition of "testimonial." Whatever else the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations.

Crawford v. Washington, 124 S.Ct. 1354, 541 U.S. 36, paragraph 111 (U.S. 2004), emphasis added. 
The evidence the state intends to introduce in this matter are the statements given by Ms. Henderson during her interrogation by the Tulsa Police.  This certainly falls within one of the three categories specifically listed by the police as testimonial in nature. Therefore, the evidence the state intends to introduce in this matter is testimonial as defined by Crawford. The next question to be answered is whether Ms. Henderson is unavailable as a witness in the upcoming trial? 

MS. HENDERSON IS UNAVAILABLE AS A WITNESS IN THE UPCOMING TRIAL 

Ms. Henderson is the declarant of the statements that the State seeks to introduce during Mr. Marten’s trial. In order for her statements to be admissible one of the factors that must be present is that Ms. Henderson must be unavailable as a witness in the upcoming trial. 


Clearly Ms. Henderson is unavailable to be called as a witness in the upcoming trial. Ms. Henderson presently stands charged with multiple felony counts related to her statement and enjoys a Fifth Amendment Right against testifying during Mr. Marten’s trial. 
MR. MARTEN HAS NOT HAD AN OPPORTUNITY FOR CROSS-EXAMINATION

Mr. Marten has not had an opportunity to cross-examine Ms. Henderson concerning the statements that she gave the police department. 

CONCLUSION


The Supreme Court’s pronouncement in Crawford v. Washington is controlling and settles this issue. If the state seeks to introduce testimonial hearsay evidence against an accused the state must first show that the declarant is unavailable and then show that the accused has had a prior opportunity to cross-examine the declarant. The evidence the state seeks to introduce is testimonial in nature, and while the declarant is unavailable Mr. Marten has not had the opportunity to cross-examine Ms. Henderson regarding those statements. Therefore, Mr. Marten request that this Court exclude the testimonial hearsay evidence that the state seeks to introduce against Mr. Martin at the upcoming trial of this matter. If the state needs this evidence against Ms. Henderson than the state will need to try the defendant’s separately. 

The other alternative, which the defense would object to, would be to have 2 separate juries and one jury or the other during different segments of the trial. 
Respectfully Submitted, 
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CERTIFICATE OF HAND DELIVERY
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